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T H m  COMPTROLLLR OENERAL 
DECI8ION O F  T H E  U N I T E D  l T A T E b  

W A S H I N G T O N .  O . C .  2 0 5 0 8  

FILE: b-2 15353 DATE: September 27, 1985 

MATTER OF: InterTraae Inaustries Lta. 

DIGEST: 

1. hhen low bid does not specify shipping point 
ana information is necessary to aetermine 
transportation costs in evaluation of bias 
on an t.0.~. origin basis, tne agency may 
properly relect the bid as nonresponsive, 
An exception tor D i d s  where the shipping 
point can be ascertained by reading the bid 
as a wnole does not apply where there is no 
other place designated in the bid from which 
the protester woula legally be bouna to 
ship. 

2 .  Agency head’s failure to make required 
Competition in Contracting Act aeterntination 
for continued contract performance auring 
penaency of protest does not provide a bdsis 
to upset an award. 

InterTrade Industries Ltd. protests the rejection of 
its low bid as nonresponsive to invitation for bias (Ik’b) 
No. N00244-85-b-0510, issued by the Naval Supply Center, 
San Diego, California, for 10 large, cylinorical fenders to 
be used for mooring ships. In a supplemental protest, the 
firm aaaitionally alleges tnat the Navy violated tne 
Competition in Contracting Act of 1984, 31 U.S.C.A. 
9 3553(d) (West Supp. 1955), by not suspending performance 
Of a contract awarded to beaward International, Inc. 

We deny the protests. 

The IFB, issued March 29, 1985, required Didders to 
offer fixed prices for shipment of the fenders to San 
Diego on an f.0.b. origin basis. The bidding form included 
a space unaer clause 6 ( b )  foc’the biaaer to enter the 
shipping point and cautioned that bids submitted on any 
b a s i s  other than f.o,b. origin woula be rejected as 
nonresponsive. Amendment No. 0004, dated May 9, 1985, 
added an evaluation provision from t h e  Federal Acquisition 
Regulation ( F A R ) ,  48 C . F . R .  s 52.247-47 (1984), indicating 
that the cost ot transporting the fenders between the 
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shipping point ana the destination would be considered in 
determining tne overall cost of the fenders to the 
gove  r nriie n t . 

The procuring activity received three bias at bid 
opening on May 1 7 ,  1985.  InterTrade was the low bidaer 
($132,5UO), ana Seawara International, Inc. was secona-low 
( $ 1 3 4 , 0 3 2 ) .  kecause InterTrade's bid failed to identify a 
snipping point, tne contracting otticer rejected it as 
nonresponsive and made award to Seaward on May 2 2 ,  1985 .  

In its protest, InterTrade contends that although it 
failea to include the requirea information unaer clause 
6(b), its bid--when reaa as a whole--reflects its intent to 
designate huntinyton Beacn, California as its shipping 
point. InterTraae argues that since it Uesignated hunting- 
tori beach as its place ot performance, and since this is 
its only place of business, the contracting officer snould 
have usea Huntington Beach to evaiuate costs on an f.0.b. 
origin uasis. Tne protester also maintains tnat Decause 
its oia stdtea tiiat the tirm was a sniall msiness, tne 
contracting ofticer haa no reason to believe tnat the 
snipping point woula De other tnan the firm's place ot 
business. Accoralng to the protester, the Navy had only to 
cliecK on previous snip fender contracts, perrornreo by 
InterTrade ana listed in its bid, to aiscover that all 
items had been shipped from the Huntington beach plant. 
InterTrade emphasizes that it aia not take exception to the 
60-aay aelivery requirement or impose a aifferent term than 
f .o.b. origin. 

Further; the protester argues that the government was 
requirea by a mandatory FAk provision, 4 &  C.F.h.  
5 52.247-46,  which was not included in the solicitation, to 
use InterTraae's place of pertormance for evaluation 
purposes. That regulation provides that in certain cases 
where a bidder aoes not state a shipping point, the 
government must evaluate tne bid on the basis of shipment 
from the place where the ofrer inaicate# that the contract 
will be performea. 

Interl'raae also questions the agency's assertion that 
the shipping point is a matter ot responsiveness. The 
protester contends that the information is not ruaterial 
unless the lowest ultimate cosdto the government cannot be 
aetermined with certainty. According to the protester, 
Since it was clear tnat InterTraae's only place of business 
was in California, ana since the awardee, beaward, is 
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locateu in Virginia, there was little it any possibility 
that award to InterTrade would result in higher costs to 
tne yovernment. E'inaliy, InterTraae argues that even if 
the omission of the Shipping point was a matter of respon- 
siveness, it snouia De waivea as a minor irregularity tnat 
can be correctea or waivea without prejuaice to other 
biaaers. 

The havy responas tnat altnouyh InterTraae aesignatea 
Huntington heacn as its place of performance, the bia 
failea to eviaence a firm cor,unitment to Ship the fenaers 
from any specific place. According to the Navy, in 
aescriptive literature submittea with the Dial InterTraae 
representea that it had proviaed marine tenders to the 
Canaaian Navy ana to commercial users nationwide. "he 
contracting officer therefore thought it was foreseeable 
that the firm might ship from a warehouse or other facility 
in the Canadian karitime Provinces, Maine, Florida, or 
another iocatlon. In that case, transportation costs could 
displace the firm's stanaing as low bidder, sirlce its bid 
was only $1,532 less than that o t  tne second-low Diaaer. 

Adaitiondlly, the havy contenas that tne place of 
performance aesignated in InterTrade's bia cannot serve to 
provide the requested inrormation, because tne place of 
performance may legally be changea after opening ot bias, 
citing 48 Comp. Gen. S Y 3  ( 1 4 6 9 ) .  

The issue tor resolution is wnetner InterTraae's bid 
manifested a firm otfer to tenaer aelivery to the 
government at a particular shipping point, namely its 
Huntington Beacn plant. We are unable to concluae tnat a 
reading of InterTrade's bra in its entirety evidences such 
an otter. 

We have held that if a bidaer fails to designate an 
f.0.b. point of orgin wnere one is required by an IE'b, it 
may, in the proper circumstances, be aqcertainea from a 
reading of the bid as a wnole. B-1554+, Nov. 23, 1564; 
see also 49 Comp. Gen. 517 (1970); The H.H. Pines Corp. et 
- al., B-209458, -- et al., bept. 2, 1983, 63-2 CPD \1 290. Tnis 
case, however, is aistinguisnable from that line of cases, 
where we hela the failure of tne biaaer to insert a 
shipping point in the space probiaea did not render the bia 
nonresponsive. For example, .in' 49 Conip. Gen. 517, there 
were multiple places in the bid for a bidaer affirmatively 
to snow compliance with the f.0.b. origin requirement and 
thus create a legal obligation to utilize a specific 
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snip2ing point. Here, tnere was only one place tor a 
bidaer aftirmatively to show Compliance with the f.0.b. 
origin requirement. 

he think this case is more like 46 Comp. Gen. 593 
(1969), aff'd. 48 Comp. Gen. 669 (1969), where the bidder 
lett an IFb provision similar to the one here blank and 
inserted information as to the location of its plant only 
in connection with tne "inspection ana acceptance'' clause. 
Since the latter entries were subject to change at the 
biaaer's option atter bid opening, we held that failure to 
designate a snipping point in the only place provided 
renaerea tne bia nonresponsive. 

InterTraue dia not, in our opinion, show compliance 
with tne f.0.b. origin requirement elsewnere in its bia. 
The insertion of Huntington beach under place ot 
pertormance (producing facilities location) haa no bearing 
on aeiivery anu was sublect to change at tne biaaer's 
option. We therefore a0 not believe that the place of 
performance entry can De substitutea tor the lirissing 
information. kithout this intorrnation, the ultimate cost 
to tne government cannot be aeterminea. 

Lven though lnterTraae ala not take exception to tne 
60-aay delivery requirement, we nave held that where an IFb 
requires an insertion ot material intornration (such as 
price, aescriptive data, or point of origin) relating to 
responsiveness, tne failure of the biaaer to proviae tne 
information must be treatea as if the biaaer had taken 
exception to a material provision ot the IFk, thereby 
renaering its bid nonresponsive. 46 Comp. Gen. at 692-3. 
Accoraingly, we find no merit to tne argument that the 
failure to indicate the shipping point was a minor 
irregularity tnat coula be waived without pre]udice to 
other bidders. We have consistently held that the waiver 
ot aeviations that affect price or yo to the substance of 
the bid is prejudicial to the other biwers and the 
competitive system. 4b Comp. Gen. at 598, atf'd. 48 
Comp. Gen. 689. 

InterTrade relies on our deCiSiOn in B-155429, supra, 
in which we held that it was ta+r to assume that a small 
business bidder intendea to designate its Only plant in 
baratoga Springs, New York as.i'ts shipping point for pur- 
poses of evaluation on an f.0.b. origin basis. Although 
InterTraae states that it also is a small business, we view 
tnis case as aistinguishable from the Saratoga case because 
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InterTrade represented in its uescriptive literature that 
it provided snip fenders to national anu Canadian points. 
We agree witn the Navy that, given the scope ot tne pro- 
tester's business, it was reasonable to think that 
InterTraae might ship the fenders rrom a location otrier 
than Huntington Beach and thus might not remain the low 
biaaer. 

~'urther, we tina no merit to tne protester's argument 
that the contracting officer should have known from Inter- 
Traae's previous Contrdcts that the firm's snipping point 
was Huntington beach. A bia's responsiveness must be 
aeterminea troin the bia itself. Le krix biectrical 
Distributors, Ltd., B-206552,  July 6, 1 9 8 2 ,  &2-2  CPD li 18. 
The contracting officer coula not presume an intention on 
the bidder's part with respect to a material term that was 
not retlectea in the bid. Ia. - 

Additionally, we do not view tne allecjea manaatory 
provision, 4b C.F.R. 5 5 2 . 2 4 7 - 4 6 ,  as in fact mandatory. 
The provision 1s requirea when an agency contemplates 
evaluation of shipments from various shipping points. 4b 
C.F.H.  4; 47.305-3(b)(4)(11). keaa as a whole, the regula- 
tion appears to refer to shipments by one offeror from 
various snipping points, which was not the case here. In 
any event, as the Navy states, a manaatory provision that 
has been omitted from an lFb may not be constructively reaa 
into the solicitation. Rainbow Roofing, Inc., 63 Conip. 
Len. 4 5 2  (19ti4), b4-1 CPD 9 6 7 6 .  

For the foregoing reasons, InterTraae's protest 
regarding relection of the D I U  as nonresponsive is aeniea. 

On August 2 1 ,  1 9 8 5 ,  Interl'rade supplenientea its 
protest, alleging that it naa lust learned, as a result ot 
a Ereeuom of Information Act request, that the Navy 
violated tne Competition in Contracting tct of 1Yb4 (CICA) 
by not suspenaing performance of the coptract pending our 
decision on the protest, anu that the hedd ot the procuring 
activity had not maae the requirea aet&mination that 
performance should proceed. 

The CICA requirements for suspension of awarci or 
performance pending a protest ake among provisions of the 
Act that currently are the subject of a constitutional 
dispute. Initially, the Attorney General refused to 
recognize the "stay" provisions on the ground that they 
violated the separation of powers doctrine; he advised 
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executive brancn agencies not to comply with the 
provisions. However, on May 28, 1985 in Ameron, Inc. v. 
u.S. Army Corps of Engineers, 610 k. supp. 75u (b. N. J. 
1485), the court hela tne disputed CICA provisions consti- 
tutional and airectea government-wiue compliance with 
CICA. In response to that decision, on June 3 the Attorney 
General issuea a press release stating that he woula aavise 
executive branch agencies to comply with the "stay" provi- 
sions pending an appeal of Ameron. hotice ut the revisea 
Uepartnlent of Justice guidance appeared as an amendment to 
tne FAK in the Federal Register on June 211, 1985. See 
Federal Acquisition Circular 84-9, 50 Fed. Reg. 25,6&0 
(1~65). 

- 

It appears froin documents that InterTrade subinitted in 
connection with its supplemental protest that the Navy 
attempted to comply with the CICk "stay" provisions 1 day 
after the Federal Register notice was published, since it 
requested the awardee to suspend performance in a letter 
dated June 21, 1985. However, it also appears that when 
the letter wiis receivea by the awaraee on June 27, 1485, 
the fenders alreaai haa been aeliverea. 

Although tne CICA ''stay" provisions went into effect 
on January 15, 1985, we have notea previously that pursuant 
to the Attorney General's view, executive agencies were not 
complying witn the stay provisions ana that the matter was - -  
the sut]ect of litigation. See Lear Siegler, Inc., 

IBI Security Services, Inc., B-218565, July 1 ,  1985, 
CPL, \I 7. bnile it appears pertornrdnce woula have bee 

B-218188, kpr. b ,  19&5,  64 Comp. Gen. , 85-1 Ckb 11 403; 
85-2 
In 

suspenaea here haa the Navy earlier sought to comply with 
the CICA, an agency's failure to aelay awara or, as in thlS 
case, to suspend performance prior to final resolution of a 
protest, traaitionally aoes not constitute a basis for 
Upsetting an otherwise proper award. - Inc., B-215973, NOV. 3 0 ,  1464, 84-2 CPO y 590; LC. Hodom 
Construction Co., Inc., B-209241, Aprik 22, 1983, b3-1 CPD 
li 440. 

See PNR COnStrUCtiOn, 

The protests are denied. 

b 
Harry K. Van Cleve 
General Counsel 




